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Child Representation: 
The Move to Client-Directed Counsel for Children 
Appointing a guardian ad litem (GAL) in cases involving abused children results in confusion. This confusion stems from the unclear and potentially conflicting ethical obligations of the GAL to the court and the child. This conflict and confusion limit the ability of a GAL to adequately represent the child and enforce the child’s rights. To reduce confusion, states should appoint a client-directed attorney with well-established ethical duties to represent the expressed wishes of the child. 
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Introduction

Chair Gossage, Vice-Chair Concannon, Ranking Member Faust-Goudeau, and members of the joint committee:

Thank you for hearing me today.

My name is Kendall Seal. I am here on behalf of the Center for the Rights of Abused Children. 

The current model of appointing attorneys to serve as guardian ad litem (GAL) for abused children results in confusion, diminished accountability, and poor results. The current GAL system can be confusing to adults involved, and it can be especially confusing for children. Because the lives of children are those most impacted by the child protection system, they should have a meaningful opportunity to be heard, have their position represented, and have their rights and liberties protected. 

Further, they need counsel who can hold the system accountable when their rights are violated. To accomplish these goals, the Center encourages a policy change from the current model of child representation by a GAL to affording every child in care a client-directed attorney. 



Origin of the Center for the Rights of Abused Children

The Center was founded about several years ago by Darcy Olsen, our CEO. Many of you have met with Darcy, and she shared  that to provide the best care for the new baby she had just brought into her home, she had to reach into her own pockets and hire a lawyer – an advocate who would represent baby Ann’s rights in court.

Darcy saw a flaw in American child welfare system. She saw that Ann’s parents were provided with attorneys at no cost. The child protection agency was represented by a team of state lawyers. Even the judge had an appointed legal advisor.

She saw that the only party in this case who was not entitled to a lawyer was Ann – the victim of child abuse. This flies in the face of every notion of justice, due process, and equal protection of the laws.

Compelled by what she observed and experienced, Darcy founded the Center to ensure every child has a safe and loving home. This starts with giving every abused child a lawyer. 

Argument

A child victim should have the right to an attorney from the moment of state involvement, just like the criminally accused do in their court cases.

Children’s fundamental life and liberty interests are at stake. These court proceedings determine whether a child can go home, whether they will see their siblings, and whether they will be adopted or age out amongst other things.

These proceedings also determine whether children live or die. One out of two children who die of abuse in our country are known to authorities before they die. They are not out of sight and may have had open court cases. They are known to a system that has failed to keep them safe – a system that ultimately can never be “a good parent.”

While we recognize that Kansas children have GALs, and GALs provide some measure of protection, the current model is confusing and, ultimately, results in failure to enforce and protect abused children’s rights.




I. The GAL model of representation in Kansas Leads to Confusion

While state law may seem to imply that GALs are obligated to represent a child,[footnoteRef:1] ambiguity in statute and rule can lead to confusion as to the precise relationship between a GAL and a child.  [1:  Kan. Stat. § 38-2205(a) (requiring GALs to “appear for and represent the best interests of the child”).] 


GALs are required to, “make an independent investigation.”[footnoteRef:2] The best practitioners  review documents and records and interview individuals involved in the case.[footnoteRef:3] Ultimately, they must evaluate several factors to determine the alleged best interests of the child and “vigorously” advocate for and represent that determination in all hearings.[footnoteRef:4]  [2:  Id.]  [3:  Kan. R. Rel. Dist. Ct. 110A(c).]  [4:  Id.] 


Here, in Kansas, the relationship between GALs and children gets even more confusing. In addition to representing the best interest of the child, a GAL has a duty to file appropriate pleadings on behalf of the child and present relevant facts (among which the child’s position is merely one). Additionally, GAL standards anticipate disagreement between what a GAL believes is in the best interest of a child, and what are the child’s wishes. In such an event, a GAL must inform the court of the disagreement, and the court is afforded the discretion to appoint an attorney to represent the child’s expressed wishes.[footnoteRef:5]  [5:  Id. at (d).] 


All of this means that, in practice, GALs function more as court investigators, gathering information to assist the court in deciding what is in the child’s best interest, than as the child’s legal advocate and representative. This can be confusing under the  best of circumstances. 

The conflation of a statutory provision describing legal representation with a GALs’ duty to represent a concept – the best interests of a child – leads to confusion about if and how children are “represented.” Ultimately, though, GALs do not have an attorney-client relationship with children in need of care and owe the children no duty of loyalty, and they have no obligation to advocate for the children’s legal rights. This fundamentally diminishes system accountability. The bottom line is that children do not have an advocate giving them the voice to which they are entitled when so much in their lives is at stake. 

II. Children’s rights cannot effectively be enforced without client-directed attorneys.

Children in foster care should be guaranteed rights ranging in nature from timely permanency in a safe and loving home to placement with or ongoing contact with siblings. Any rights that the state of Kansas recognizes for children in foster care, including those protected by the recently codified Gail Finney Memorial Foster Care Bill of Rights, cannot be adequately enforced if the child does not have an attorney who is ethically bound to advocate for and protect those rights. 

Even if a GAL meets with a child and discovers the child’s wishes, the GAL may be required to inform the court of inform the court of the child’s expressed wishes, but they are under no obligation to advocate for them. In fact, if the GAL disagrees with the child, the GAL must advocate for the GAL’s position on what is in the child’s best interest. And then the court can appoint an attorney for the child if it wishes. Without a lawyer representing the child’s position and advocating for their legal rights, children’s voices are lost. The result is they are unjustly left to indirectly advocate for themselves, and the child welfare system does what many government systems do – they fail to hold themselves accountable and children suffer.  

III. Many other states have recognized the importance of counsel for abused and neglected children.

States nationwide are beginning to shift to a model that grants children a meaningful voice. States embracing the ‘gold standard” of counsel for abused and neglected children include:

· Arizona
· Connecticut
· Louisiana
· Massachusetts
· Montana
· Nevada
· New Jersey
· New York
· Oregon
· Vermont

In Arizona, our GALs largely shifted to become child attorneys, and it was met with unanimous bipartisan approval. A judge may still appoint a GAL, and we propose the same continued authority here. Such an appointment would no longer be mandatory.  As we implemented this initiative in Arizona, the Center worked with our courts in a collaborative manner to revise court rules and to ensure quality representation for children. 

Conclusion

A traditional attorney-client relationship, one defined by the ethical duty to advocate for children’s positions, affords the best means of protecting the child’s fundamental rights. None of us would accept less for our own children.

We are often asked where to start when mending the child protection system. The answer is here … we start here … providing attorneys to foster children is the most important thing we can do to prevent additional harm to child victims and safeguard their lives and legal rights.

It’s also one vehicle through which we can start to hold the child welfare system accountable. 
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