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Comment 
Social Security Benefit Referrals for Children in Foster Care and Transfer of Payee Representation for Children and Young Adults Upon Entry and Exit from Foster Care 
The proposed policy seeks to conserve and maximize a child's federal benefits up to current asset limitations and using federal benefits for the individual needs of a child in need of care. 
City of New York
Administration for Children's Services 
Comment Submitted: April 8, 2024 



The Center for the Rights of Abused Children's History on the Issue

After becoming aware of the fact that states were using more than $160 million of children's federal benefits to reimburse themselves for the cost of abused and neglected children's care, in 2023, the Center ran a successful campaign to end the practice in Arizona. In 2024, the Center expanded its efforts to end this practice nationwide, advocated before state policymakers in Colorado, Kansas, and Missouri, and sought administrative and congressional reform. Our work has been compiled into a toolkit we offer as a free resource to organizations and governmental entities wishing to conserve children's federal benefits. 

Additionally, following the successful legislative campaign, the Center has been part of a stakeholder group collaborating with the Arizona Department of Child Safety (DCS) on regulatory reforms necessary to implement the new law. Additionally, as part of implementation, DCS has entered into a contractual agreement with Public Consulting Group (PCG) to help get the program up and running. The Center can leverage these learning experiences to inform NYC's reform efforts.


Opportunities to Improve the Proposal Through Stakeholder Engagement

While the Center applauds NYC for its work to end the use of children's federal benefits to cover the cost of care, after reviewing the proposed policy, the Center recommends that NYC pause temporarily to further engage stakeholders. 

While we have included a few high-level policies that should be amended into the current proposal, the Center suggests that NYC engage local and national child welfare advocates and experts as well as disability rights organizations and foster youth with lived experience before proceeding. The Center has developed a positive relationship with DCS, PCG, and national stakeholders. We would be happy to help with stakeholder engagement. 

Prohibit any spending for maintenance payments.

As proposed, the benefits consultant identifies children as beneficiaries of benefits administered by the Social Security Administration (SSA) and applies to become the representative payee. Defaulting to a state-contracted representative payee contravenes best practice and federal guidance to identify a representative payee that can serve the child's best interest. At times, this may be a governmental entity or a government contractor. However, a person closer to the child may be better positioned to meet the child's needs and serve the child's best interests.

In fact, recognizing the critical role a representative payee plays and their fiduciary responsibilities to the child, the SSA has published a "Preferred Payee" hierarchy. The first tiers involve natural or adoptive parents, legal guardians, relatives, stepparents, and even close friends. At the bottom of the preference list are social service agencies, custodial institutions, and any other person or organization.

Rather than defaulting to social service agencies and organizational contractors, NYC should reform the policy to search for and evaluate potential fiduciaries along with the child and the child's attorney or legal representative and identify an appropriate fiduciary who will have the child's best interests at heart and who will be best suited to meet the child's unmet needs. 

Enhancing notice provisions and communication

NYC notice provisions should be enhanced to include the child as much as possible. Children and youth should be continually informed and engaged in the process in age-appropriate ways. This means notifying them of applications for benefits and determinations of eligibility. This means working with the child and the child's attorney or legal representative on appeals of benefits determinations. It means providing an accounting of how benefits are conserved or spent. It means consulting with the child to determine unmet and future needs. Regular communication and notification of the child is necessary.

Strategically Conserving Children's Funds and Limiting Expenditures 

Prohibit Spending on Maintenance Costs 

When removing a child from the care and custody of their parents or guardians, governmental entities assume fiscal responsibility for the child. However, due to governmental use of children’s benefits, children with disabilities or deceased parents are forced to pay for their own cost of care.

As drafted, the NYC policy creates problematic distinctions between IV-E eligible and non-IV-E eligible beneficiaries. It also allows the contractor to spend a child's benefits to cover the costs of care once asset limits are reached. The policy should be revised to prohibit using a child's benefits to cover basic foster care maintenance payments as defined in 42 U.S.C.A. §675(4)(A). Federal benefits should be used only for current unmet needs and conserved for future needs.

Define Unmet Needs

At a minimum, unmet needs should not include basic foster care maintenance payments. These are the basic maintenance costs necessary to support the well-being of any child and should be required of NYC for every child, including those eligible for social security benefits. 

Pulling from other states' proposed definitions, "unmet needs" could be defined as needs for which NYC is not required by regulation or policy to provide financial support. Unmet needs could be things like: 
· Tuition, tutoring, and training, including application fees, books, equipment, and testing; 
· Transportation to work, training, education, or to maintain family connections; 
· Housing expenses if the child is preparing to leave the custody of the division for reasons relating to the child's age; and 
· Technology, special clothing needs, instruments, books, and other equipment relating to the child's hobbies and interests.

Strategically Conserve Benefits in Designated Accounts 

Any funds not required to meet current, otherwise unmet, needs should be conserved in the child's best interest. Current policy should be improved to maximize the money that can be preserved for the child by utilizing specialized accounts that may not count as a resource toward asset limitations. For example, an Achieving a Better Life Experience Act (ABLE) account does not count as a resource until it exceeds certain assets. NYC can utilize these accounts to strategically maximize the benefit to a child rather than merely requiring benefits to be conserved up to the asset limitation and allowing payments to offset the cost of care thereafter. 

Among possible accounts that NYC could utilize to conserve a child's benefits are a special needs trust, a pooled special needs trust, an achieving a better life experience account (ABLE or 529A account), or other trust accounts. The focus should be on those accounts that allow the child to accumulate assets in their best interests that do not cause the child to exceed asset and resource limitations. 

Conclusion

There are several ways in which the proposed policy can be improved for the benefit and best interests of children. NYC can create a better process for identifying representative payees, prohibit federal benefits from being used to cover basic maintenance costs of a child's care, limit expenditures of a child's benefits to only immediate unmet needs, and maximize the amount of benefits conserved for the child future needs in appropriate accounts. We ask that NYC table the current proposal to engage with local and national stakeholders to improve this policy and benefit some of NYC's most vulnerable children.
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