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Introduction

The lives of children are those most impacted by the child protection system. Justice, due process, and equal protection of the laws should demand that children have a meaningful opportunity to be heard, their position represented, and their rights and liberties protected. To accomplish these goals, the Center for the Rights of Abused Children (Center) supports a court-appointed, client-directed attorney to represent every child prior to the petition for dependency. 

Origin of the Center for the Rights of Abused Children

The Center was founded about ten years ago after Darcy Olsen, the founder, and CEO, realized that to provide the best care for the new baby she had just brought into her home, she would have to reach into her own pockets and hire a lawyer – an advocate who would represent baby’s rights in court. Darcy saw a flaw in American juvenile court practice – she saw that every other party in the dependency hearings were provided with attorneys; The child protection agency was represented by a team of state lawyers and even the judge had an appointed legal advisor. In fact, the only player in this case who wasn’t entitled to a lawyer was the victim – the baby that Darcy brought into her home. 

Denying the child legal representation when fundamental rights and liberties are at stake flies in the face of justice, due process, and equal protection of the laws. The Center was founded to ensure every child has a safe and loving home. This starts with giving every abused child a lawyer. 

To help promote counsel for children, in 2020 the Center successfully advocated for relevant portions of Executive Order 13930 and subsequent clarification regarding the appropriate use of Title IV-E funds for pre-petition representation of children in foster care proceedings. The NPRM further expands this effort to non-foster care civil legal proceedings. 

Support for Proposed Rulemaking

The proposed new paragraph (4)(ii) of 45 C.F.R. § 1356.60(c) allows child welfare agencies to “claim FFP for administrative costs of independent legal representation provided by an attorney representing a child … their parent(s), and their relative caregiver(s) to prepare for and participate in foster care and other civil legal proceedings.” The Center reaffirms the importance of providing pre-petition representation of legal counsel, particularly client-directed counsel. 

The NPRM should incentivize client-directed attorneys for children. 

While the Center recognizes the general need for flexibility in federal rulemaking, the Center strongly recommends using the NPRM to incent states to appoint children who have been or are at serious risk of being removed from their homes with their own client-directed attorneys. Legal representation provided in a traditional attorney-client relationship with all associated ethical duties and client privileges guarantees the child’s right to be heard and affords the best means of protecting the child’s fundamental rights.  

Lawyers are obligated to file motions and pleadings advocating for the child’s legal rights.  Lawyers owe their clients duties of loyalty and zealous advocacy and are subject to state bar discipline. Even with the NPRM expansion of independent legal representation to non-foster care civil legal proceedings, in cases where the child parent or guardian is allegedly abusing or neglecting a child, children should have a right to have their views expressed and an adult who is obligated to fight for their rights.  

Client-directed attorneys for children better protect children.

   
Child abuse and neglect proceedings have the power to remove children from their homes, to determine with whom they reside and for how long, and to decide whether they will ever see their families again. With children’s rights and liberties at stake, children’s voices should be central to the court’s determinations and their wishes should be given significant weight. 

Anything less than client-directed counsel appointed to represent each individual child fails to properly center the child. For example, pre-petition, non-foster care legal representation (say a landlord-tenant dispute) may not obviously require inquiry into the position of a child or ancillary issues that may be impacting the child’s immediate safety. Consequently, such representation may overlook or ignore the child’s unique interest in the proceedings. Additionally, as is the case in many states across the country, when dependency proceedings begin, the child is appointed a best-interests attorney (or non-attorney), rather than a client-directed attorney. In cases where children are represented by best-interest attorneys, the representative does not owe any ethical obligations to the child and generally has no duty to zealously advocate for the child’s position. Rather the representative functions more as an investigator who is obligated to determine and advocate for what the representative believes to be in the best interest of the child.  

To center and protect children, they need to be represented by client-directed counsel – their own independent counsel, separate from their parents. A developing body of research supports the notion that client-directed attorneys for children improve case outcomes for children in foster care and can save the state money.  Consider, for example, the following findings:

· Children with counsel exit foster care for family up to 3.5 times faster.[footnoteRef:1]  [1:  Andrew E. Zinn and Jack Slowriver, “Expediting Permanency: Legal Representation for Foster Children in Palm Beach County,” Chapin Hall Center for Children at the University of Chicago (2008), https://search.issuelab.org/resource/expediting-permanency-legal-representation-for-foster-children-in-palm-beach-county.html.] 

· Represented children exited to any type of permanency at rates 1.4 and 1.6 times higher than comparison children.[footnoteRef:2]  [2:  Id.] 

· Most of this difference appears driven by higher rates of adoption (between 2.8 to 2.9) and long-term custody (between 1.7 to 3.5) as the permanency outcome compared to comparison children. Represented children were also slightly more likely to be reunified (up to 1.23 times higher than comparison).[footnoteRef:3]  [3:  Id.] 

· Children and parents with legal representation obtain better results than those who do not, including less time in foster care or group settings, shorter time to adoption or guardianship, and more successful reunifications. 
· Children represented by specially trained legal counsel were: 
· 40% more likely to leave foster care within six months;  
· 45% higher reunification rate with their biological parents;
· 30% reduction in the rate of placement moves; and 
· 65% reduction in the rate of unnecessary school moves.[footnoteRef:4]  [4:  Natalece Washington, “Counsel for Kids Information Sheet,” National Association of Counsel for Children (2022), https://zmcc18.p3cdn1.secureserver.net/wp-content/uploads/2022/02/Counsel-for-Kids-Information-Sheet-2022.pdf.] 

· Further, a cost-benefit analysis of a Washington program offering legal representation to dependent youth found a hypothetical cost savings of over $1.2 million, without accounting for potential cost savings outside of the child welfare system, such as in the educational, employment, health, or criminal justice domains.[footnoteRef:5] [5:  “Evaluation of the Washington State Dependent Child Legal Representation Program, 2021,” Washington State Center for Court Research (2021), https://www.courts.wa.gov/subsite/wsccr/docs/DCLR%20Report%202021.pdf.] 


Conclusion

The Center for the Rights of Abused Children supports amending federal rule to provide children with pre-petition independent legal representation. In providing legal counsel to children, the federal code should incent states to provide children with their own, independent, client-directed counsel. In so doing, states would be properly centering the child’s voice in dependency proceedings and ensuring justice, due process, and equal protection of the laws.  
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