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Support for HB 2033: 
Appointing Client-directed Attorney for Children 
Requiring the appointment of a client-directed attorney to represent children in abuse and neglect proceedings, giving children a voice. 
In-Person Testimony
Kendall Seal, VP of Policy 
Center for the Rights of Abused Children
House Children and Families Committee
Tuesday, Jan. 16, 2024, at 10:00 a.m. 

Introduction

Chair Kelly, Vice Chair Hausman, and Committee Members:

My name is Kendall Seal, Vice President of Policy at the Center for the Rights of Abused Children. 

The lives of children are those most impacted by the child protection system. Consequently, children should have a meaningful opportunity to be heard, have their position represented, and have their rights and liberties protected. To accomplish these goals, The Center strongly supports passing HB 2033 to affording every child in care a client-directed attorney. 

Argument

The fundamental life and liberty interests of children are at stake in juvenile court. Court proceedings involving abused and neglected children will determine whether a child can go home, whether they will see their siblings, whether they will be adopted or age out. These decisions have life-long consequences. 

We often hear youth who have, or are, experiencing foster care lamenting the lack of voice. Decisions are made about and for children, often with little consideration for the wishes of the child. They want a voice. They want to be heard. 

Missouri can take a significant step toward affording children the voice they deserve by appointing client-directed attorneys to represent the child. These won’t be best-interest attorneys, bound to arrive at an independent determination about what he or she believes the child needs – rather, client-directed attorneys would be ethically bound to represent the child’s position and zealously advocate for and protect the child’s rights. Children should have such an advocate from the moment of state involvement. 

I. The GAL model of representation in Missouri Leads to Confusion

While state law may seem to imply that GALs are obligated to represent a child,[footnoteRef:1] GAL standards clearly distinguish the roles of a lawyer for the child and a GAL.[footnoteRef:2] They reinforce that GALs do not represent children’s positions but conduct an independent analysis and advocate for what they believe is in children’s best interests.[footnoteRef:3] [1:  Mo. Ann. Stat. § 210.160 (allowing a judge to appoint a guardian ad litem to “appear for and represent” a child).]  [2:  Missouri Courts, Standards with Comments for Guardians Ad Litem in Juvenile and Family Court Division Matters, Standard 3.0, comment, available at https://www.courts.mo.gov/file.jsp?id=63973. ]  [3:  Id.] 


Specifically, GALs must advocate for what they consider to be the best interests of the children they’ve been assigned based on their own independent evaluation.[footnoteRef:4] While their review may consider children’s wishes, the GAL is not bound to advocate for it on behalf of the child. Thus, GALs’ duty is to the court to represent an independent position rather than the child … advising the court in making its best interest determination. Additionally, because GALs do not serve as lawyers for abused children, they generally have no ethical obligation to the child, such as attorney-client privilege and zealous advocacy for a child’s position.  [4:  Id. at Standard 4.0.] 


The conflation of a statutory provision describing legal representation with a GALs’ duty to represent a concept – the best interests of a child – leads to confusion about if and how children are “represented.” The bottom line is that most children do not have an advocate giving them the voice to which they are entitled when so much in their lives is at stake. 

II. Children’s rights cannot effectively be enforced without client-directed attorneys.

Children in foster care should be guaranteed rights ranging in nature from timely permanency in a safe and loving home to placement with or ongoing contact with siblings. Any rights that the state of Missouri recognizes for children in foster care cannot be adequately enforced if the child does not have an attorney who is ethically bound to protect those rights. 

Even if a GAL meets with a child and discovers the child’s wishes, the GAL is under no obligation to advocate for the child’s expressed wishes. In fact, if the GAL disagrees with the child, the GAL must advocate for the GAL’s position on what is in the child’s best interest. Without a lawyer representing their position and advocating for their legal rights, children’s voices are lost, and they are unjustly left to indirectly advocate for themselves. 

III. HB 2033 Reduces Confusion and Protects the Rights of Children.

With HB 2033, courts will be required to appoint client-directed counsel to children who are the alleged victims of abuse and neglect. Representation begins prior to the first protective custody hearing and extends through permanency, ensuring that the child’s voice will be heard from the beginning until the child finds a safe home or some other form of permanency.

In addition to ensuring that children are directly represented, HB 2033 also contemplates the quality of representation. Because the pool of client-directed attorneys is likely to be substantially the same as those that currently serve as GALs, ensuring quality representation training is crucial. Learning and developing skills associated with quality representation including understanding the lawyers ethical duties to the child, how to evaluate each child client’s capacity to direct the representation, and how to substitute judgement in cases of children who lack that capacity, are all crucial in quality control.


Conclusion

We thank Rep. Murphy for sponsoring HB 2033 and members of the committee for considering this important legislation. The Center is committed to protecting the rights of children and supporting the legislature, policymakers, and the courts ensure the children’s voices are heard and their rights are protected. We urge your support for HB 2033. 










Frequently Asked Questions

Will the switch to client-directed attorneys improve child representation?
Yes. While we recognize that the same pool of attorneys currently serving as GALs will likely serve as client-directed attorneys for children, as explained further below, the subtle but significant difference between GALs and client-directed attorneys are the duties owed and to whom. A client-directed attorney must zealously represent the position of the child and protect the child-client’s rights in court. Theoretically, this also could contemplate disciplinary action for lawyers who shirk their ethical duties.

Additionally, this bill contemplates crucial quality training. In a multi-year study, researchers found that lawyers who were trained in a quality representation regime and received regular follow-up 
initiated more contact with the children they represented, created more discussion and collaboration with other players in the system, did more problem-solving, advocated for more services, and spent more time influencing the case plan and developing a theory of the case. Importantly, these different behaviors improved the child outcomes.[footnoteRef:5]  [5:  Donald Duquette, How to Improve Legal Representation of Children in America’s Child Welfare System (2022), Law and Economics Working Papers, University of Michigan Law School Scholarship Repository, 3, https://repository.law.umich.edu/cgi/viewcontent.cgi?article=1343&context=law_econ_current. ] 


Improved outcomes included exiting the system more quickly (trained attorneys made children 20 to 40 percent more likely to achieve permanency within six months).[footnoteRef:6] [6:  Id. at 3-4.] 


What could quality training include?
The model of training studied by the University of Michigan, called QIC-Childrep, focused on six core skills:
1. Enter the Child's World: Engage with the child, learn their needs, guide them, counsel them and advocate for their needs while accommodating their stated interests consistent with state law.
2. Assess child safety and protect the child but without over-reacting. “Remove the danger, not the child”, whenever that can be done consistent with child safety. Distinguish between case plan and safety plan.
3. Actively Evaluate Needs: Facilitate an appropriate assessment of the needs of the child and his/her family. Diagnose the problem.
4. Advance Case Planning: Facilitate development of an appropriate case plan.
5. Develop Case Theory: Develop an active and forward-looking theory of the case. What is going on here? Adopt, and maybe rule-out, alternative and tentative theories of the case. Provides force and direction to the advocacy. (Drive the bus.).
6. Advocate Effectively: Use advocacy corollaries in meeting a child's needs that stress problem-solving and non-adversarial approaches - but which include traditional adversarial modes when appropriate.[footnoteRef:7]
 [7:  Id. at 6.] 

What is the role of a GAL?
Missouri has employed guardians ad litem (GAL) with the understanding that the GAL’s “principal allegiance is to the court” and that “although the best interests of the child are always paramount, the guardian's relationship to the child is not strictly that of attorney and client.”[footnoteRef:8] In this traditional view, the GAL carries the imperative to “investigate and present its perspective to the trial judge, thereby enabling the court to render a decision in accordance with the statutory standard of ‘best interests of the child.’”[footnoteRef:9] [8:  State ex rel. Bird v. Weinstock, 864 S.W.2d 376, 385 (Mo. Ct. App. 1993); see also Guier v. Guier, 918 S.W.2d 940, 950 (Mo. Ct. App. 1996).]  [9:  Id.] 


According to Missouri’s Standards with Comments for Guardians ad Litem in Missouri Juvenile and Family Court Division Matters:
· The GAL is always guided by the GAL’s belief regarding he best interests of the child.[footnoteRef:10] The comments to GAL standards clarify, “The roles of a guardian ad litem and a lawyer for the child are different and must be clearly distinguished. A lawyer guardian ad litem is not the lawyer for the child and, therefore, advocates the best interests of the child rather than merely representing the child's preferences.”[footnoteRef:11] [10:  Standard 2.0]  [11:  Standard 2.0 (Comment).] 

· The GAL is responsible for maintaining “independent representation.”[footnoteRef:12]  [12:  Standard 3.0] 

· The confidentiality owed by a GAL is nondisclosure to anyone other than another party.[footnoteRef:13]  [13:  Standard 7.0] 

· “The guardian ad litem shall appear at all court proceedings to represent the child's best interests.”[footnoteRef:14] [14:  Standard 11.0] 

· The GAL is obligated to inform the court when the GAL’s determination of the child’s best interests is out of line with the child’s wishes.[footnoteRef:15]  [15:  Standard 13.0] 


How does a client-directed attorney differ from a GAL?
In contrast to a GAL, lawyers engaged in an attorney-client relationship perform a variety of functions – as an advisor, advocate, negotiator, and evaluator.[footnoteRef:16]  In the attorney client relationship, owes the client certain duties. For example, a client-directed lawyer: [16:  “As a representative of clients, a lawyer performs various functions. As advisor, a lawyer provides a client with an informed understanding of the client's legal rights and obligations and explains their practical implications. As advocate, a lawyer zealously asserts the client's position under the rules of the adversary system. As negotiator, a lawyer seeks a result advantageous to the client but consistent with requirements of honest dealings with others. As an evaluator, a lawyer acts by examining a client's legal affairs and reporting about them to the client or to others.” MO R BAR Rule 4, Preamble.
] 

· must provide competent representation. That is, the lawyer must have “the legal knowledge, skill, thoroughness and preparation reasonably necessary for the representation.”[footnoteRef:17] [17:  MO R BAR Rule 4-1.1.] 

· is generally required to “abide by a client's decisions concerning the objectives of representation” and consult with the client about how to achieve that objective.[footnoteRef:18]  [18:  MO R BAR Rule 4-1.2.] 

· must act with diligence and promptness and maintain ongoing communication with the client to keep the client informed and consult with the client.[footnoteRef:19]  [19:  MO R BAR Rule 4-1.3 – 4.1.4.] 

· must maintain the client’s information confidential.[footnoteRef:20] [20:  MO R BAR Rule 4-1.6.] 


How does a lawyer represent infants, toddlers, and other children with diminished capacity? 
Often, legislators are concerned that children lack the capacity to direct representation in a traditional attorney-client relationship. However, addressing diminished capacity should not be a foreign concept to lawyers. The rules of professional conduct provide a mechanism for assessing capacity and maintaining the relationship to the maximum extent possible.

Missouri’s rules of professional conduct state:
When a client's capacity to make adequately considered decisions in connection with a representation is diminished … because of minority … the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.[footnoteRef:21] [21:  MO R BAR Rule 4.1.14.] 


…[A] client with diminished capacity often has the ability to understand, deliberate upon, and reach conclusions about matters affecting the client's own well-being. For example, children as young as five or six years of age, and certainly those of ten or twelve years of age, are regarded as having opinions that are entitled to weight in legal proceedings concerning their custody. It is also recognized that some persons of advanced age can be quite capable of handling routine financial matters while needing special legal protection concerning major transactions.”[footnoteRef:22] [22:  MO R BAR Rule 4-1.14 (Comment 1).] 


In a situation where a child cannot direct the representation. A lawyer could be permitted to use substitute judgement. Current ethical rules permit lawyers to take protective action for their clients with diminished capacity. “Such measures could include: consulting with family members, using a reconsideration period to permit clarification or improvement of circumstances, using voluntary surrogate decision-making tools.”[footnoteRef:23] However, when contemplating protective action “the lawyer should be guided by … the wishes and values of the client to the extent known, the client's best interests, and the goals of intruding into the client's decision-making autonomy to the least extent feasible, maximizing client capacities and respecting the client's family and social connections.”[footnoteRef:24] [23:  MO R BAR Rule 4-1.14 (Comment 5).]  [24:  MO R BAR Rule 4-1.14 (Comment 5).] 


Additionally, even in this traditional relationship, a GAL is not out of the question. Current ethical rules permit the appointment of a GAL “[w]hen the lawyer reasonably believes that the client has diminished capacity; is at risk of substantial physical, financial or other harm unless action is taken; and cannot adequately act in the client's own interest.”[footnoteRef:25] [25:  MO R BAR Rule 4-1.14.] 


Arizona Substitute Judgement

When providing attorneys for all children in care, the Arizona Supreme Court implemented a special mechanism for substitute judgement when a child is unable to direct the representation. In relevant part, the rules states:
Substituted Judgment. During any period in which a normal attorney-client relationship is not reasonably possible to maintain, the child's attorney must make a substituted judgment. The attorney must advise the court of the determination of capacity that requires substituted judgment and any subsequent change in that determination. A substituted judgment includes determining what the child would decide if the child was capable of making an adequately considered decision and representing the child in accordance with that determination. The attorney should take direction from the child as the child develops the capacity to direct the attorney.[footnoteRef:26] [26:  AZ ST JUV CT Rule 306.] 


Determine Capacity. It is the ethical obligation of an attorney for a child to determine their clients’ capacity to make adequately considered decisions regarding the case. In making this determination for the child, the attorney must meet with the child in person, become acquainted with the child and the child’s situation, and assess the child’s ability to express wishes and direct the representation. The attorney should also consult other individuals such as family, foster placements, medical experts, and others with relevant information to determine the child capacity.

Diminished Capacity. If the child’s attorney determines that the child lacks the capacity to express wishes and direct representation, the attorney must make a good faith effort to determine the child’s needs and wishes. As far as possible, the attorney must maintain a normal attorney-client relationship with the child. Accomplishing both points requires regular in-person meetings with the child and, often, consistent communication with the child’s caregivers.  

Substituted Judgement. If the child’s attorney determines the child has diminished capacity, the attorney must inform the court of the determination an substitute the attorney’s judgement, advocating what the child part’s wishes would be if the child could adequately consider decisions. To do this effectively, the attorney must continue to meet with the child, the child’s caregivers, and others with knowledge of the child’s wellbeing; engage fully in all court proceedings, including keeping up with records, testimony, and case reports; and keeping the child updated on the status of the case and pending hearings or other court obligations.

Will confidentiality undermine the safety of the child? 
In Missouri, while confidentiality is a fundamental component of an attorney-client relationship, there are certain, limited, exceptions.[footnoteRef:27] As a general rule, a lawyer is prohibited from revealing information relating to the representation of a client absent the client’s informed consent.[footnoteRef:28] Confidentiality, in this context, protects information “relating to the representation of a client during the lawyer's representation of the client.”[footnoteRef:29] Maintaining confidences is crucial to ensuring a relationship in which the client (child) trusts the lawyer and the lawyer possesses sufficient information to effectively represent the client.[footnoteRef:30]  [27:  MO R BAR Rule 4-1.6]  [28:  Id. at (a).]  [29:  Id. at Comment 1.]  [30:  Id. at Comment 2.] 


One of the exceptions, important in cases of abuse and neglect, is the freedom to disclose information that would otherwise be confidential to prevent reasonably certain death or bodily harm. Specifically, a lawyer may reveal confidential information when it is necessary “to prevent death or substantial bodily harm that is reasonably certain to occur.”[footnoteRef:31] Thus, an attorney is permitted to disclose confidential information when the “overriding value of life and physical integrity” justifies “disclosure reasonably necessary to prevent reasonably certain death or substantial bodily harm.” This harm must be imminent or present a “substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat.”[footnoteRef:32] [31:  MO R BAR Rule 4-1.6; see also Office of Legal Ethics Counsel & Advisory Committee of the Supreme Court of Missouri, Informal Opinion 2020-03 (“Rule 4-1.6(b)(1) permits Attorney to disclose Client’s threats to the extent reasonably necessary to prevent death or substantial bodily harm that is reasonably certain to occur. Death or substantial bodily harm is reasonably certain to occur if it will be suffered imminently or if there is a present and substantial threat that a person will suffer such harm at a later date if the lawyer fails to take action necessary to eliminate the threat. Rule 4-1.6, Comment [6]. The decision as to whether Attorney reasonably believes disclosure is necessary to accomplish the purpose specified in Rule 4-1.6(b)(1) will require the use of Attorney’s professional judgment in light of all the circumstances known to Attorney. See Informal Opinion 2019-05; see also Rule 4, Scope, at [14]; Rule 4-1.6 permits, but does not require, disclosure in accordance with paragraph (b). Rule 4-1.6, Comment [13]. Any disclosure per 4-1.6(b) should be no greater than what Attorney reasonably believes is necessary to accomplish the specified purpose. Rule 4-1.6, Comment [12]. If Attorney believes Client is suffering from diminished capacity because of mental impairment, or for some other reason, Attorney should review Rule 4-1.14, Client With Diminished Capacity. Rule 4-1.14 may permit Attorney to take other reasonably necessary protective action to protect Client from substantial physical, financial, or other harm if Client is unable to act in his or her own interest.)]  [32:  Id. at Comment 6.] 


In sum, confidentiality does not mean that a lawyer must be resigned to argue for the child’s ongoing abuse. For example, if a child wishes to return home to an abusive situation the lawyer may be permitted to reveal confidential information to protect the child from imminent or substantial likelihood of future harm. Given the child has already been removed from a home where harm has been alleged and substantiated, showing imminent or future harm would seem to be a low bar.  

While disclosure of confidential information could be justified, it may not be necessary to simultaneously argue for the child’s wishes and keep the child safe. A creative attorney should be able to advocate for a child’s wish to return home, even if to a presently abusive environment, by arguing for the timely implementation of remedial services or certain actions designed to remove the threat to the child. For example, securing a court order that removes a perpetrator from the home and prevents further contact with the child could mitigate the threat to the child’s safety while advocating for the child’s wish to return home. Or, perhaps, in other situations, the lawyer could argue for timely provision of substance abuse treatment, closely track rehabilitation, pursue provision of mental health services, or any number of strategic avenues to help the child return safely home. Ultimately, it is up to the judge to determine what is in the best interest of the child.[footnoteRef:33] [33:  Id. at (b).] 



Must we address the structural issues of the Juvenile Office?
There may be a separation of power issue with the unique structure of Missouri’s juvenile court structure. One legal scholar argues that the current structure violates constitutional separation of powers, concentrating power in the judiciary that belongs to the executive, and raises several problems in the context of child welfare. These problems include, impeding executive authority to operate a statewide child welfare system and wasting resources and funding on duplicative personnel.”[footnoteRef:34] [34:  Josh Gupta-Kagan, Where the Judiciary Prosecutes in Front of Itself: Missouri's Unconstitutional Juvenile Court Structure, 78 Mo. L. Rev. (2013), available at: https://scholarship.law.missouri.edu/mlr/vol78/iss4/10.] 


The appearance of partiality, systemic inefficiency, and the diminished voice of a child is concerning to the overall welfare and safety of a child. The structural issues should be addressed. 

There are multiple ways of structuring child representation in juvenile court. For example, one model that the Center is currently watching was recently created in New Mexico – a statewide Office of Family Representation and Advocacy (OFRA).

OFRA, is an instrumentality of the executive branch, though not administratively attached to any other department. Oversight is provided by the Family Representation and Advocacy Commission (Commission). OFRA possesses policymaking and administrative autonomy.[footnoteRef:35] It is funded by the state.  [35:  NMSA § 9-1-3.] 


Duties of OFRA include:
1. Working with the Children, Youth and Families Department (CYFD) to leverage IV-E funding,
1. Appointing, compensating, evaluating, and retaining attorneys for 
1. Eligible adults under the Fostering Connections Act (extended foster care), and
1. Children, and
1. Parents, custodians, or guardians whose children are or are “at risk of being placed” in state custody.
1. Establishing an appellate division led by a chief appellate attorney
2. This division provides representation before the Court of Appeals and the Supreme Court in proceedings involving persons represented by the office pursuant to the Act. 
1. Establishing at least five regional offices that align with CYFD’s regional offices spread geographically across the state.
3. Each regional office is managed by an attorney that serves as the regional manager. 

OFRA will be headed by a director, appointed by the Commission. 

The director is responsible to the Commission for the operation of OFRA and manages all operations of the office. In addition to the general management and operation OFRA, the director sets standards relating to the experience, training, qualifications, monitoring, evaluating, caseloads, workloads, and competent and efficient representation for contract and staff attorneys and employees. Among other duties, the director is to research ways to improve the operation of the office and provide courses of instruction and practical training for employees. The director must also collect and analyze statistical data, including for child and family outcomes and the effectiveness of OFRA. 

The Commission is composed of 13 members as follows:
1. The Director of UNM Law School’s Corinne Wolfe Center for Child and Family Justice
1. The Director of the Administrative Office of the Courts’ Improvement Project
1. Dean of the NMSU or NMHU school of social work
1. Three members appointed by the governor who demonstrate a commitment to high-quality legal representation 
1. Five members appointed by the Chief Justice of the Supreme Court 
4. Two former children’s’ court judges or attorneys in the child welfare system, 
4. one youth with experience in CYFD custody, 
4. a parent who had children in CYFD custody, and 
4. another person with experience as a parent or a youth with CYFD or another child welfare agency
1. An appointee of the Speaker of the House
1. An Appointee of the President Pro Tempore of the Senate

The Commission is required to meet at least four times per year. The commission has rulemaking authority and must keep a record of its proceedings. The Commission’s Duties include:
1. Independent oversight of OFRA to review and approve standards and provide guidance and support to the Director
1. Review and approve policies for operating OFRA and providing services eligible adults and children 
1. However, the Commission is prohibited from interfering with the discretion, professional judgment, or advocacy of attorneys, contract employees, or office staff in representing and advocating for a client. 


Will this pose an existential threat to existing programs?
Cost of this program if structured correctly, should not cost more than the current structure utilizing GALs. We recognize that there may be counties that do an excellent job and do represent children in the role of a client-directed attorney. This change will expand this model and afford the same voice and the same quality representation training to all children throughout the state. Additionally, the state can better leverage federal funding to improve legal representation of children, including pre-petition legal services. 
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