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Support House Bill 1170 
Requires the court to appoint an attorney to represent a child who is the subject of a child abuse and neglect proceeding and allows for the optional appointment of a guardian ad litem.
In-Person Testimony
Darcy Olsen, CEO and Founder 
Center for the Rights of Abused Children
House Committee on the Judiciary 
Monday, March 20, 2023, at 4:30 p.m. CST


Chair Evans, Vice Chair Veit, and Committee Members:
Good afternoon, I am Darcy Olsen, and I serve as the CEO and Founder of the Center for the Rights of Abused Children. Our mission is to protect children, change laws, and inspire people — to ensure every abused child has a bright future. 
It should come as no surprise to you that significant aspects of our nation’s child protection system need substantial improvement. Our proposed reforms seek to mend flaws in the foster care system. When asked by lawmakers across the country for the single reform that will help protect the most foster children, my answer is always the same — attorney representation for children in the foster system.
And here is why it matters in Missouri.
· Missouri places more children in foster care than the national average.
· Missouri’s foster care rate is above the national average (9.2 v. 5.6 of 1,000 children), with 12,650 children in care on any given day.[footnoteRef:2] [2:  Sarah Catherine Williams, “State-level Data for Understanding Child Welfare in the United States,” Child Trends (February 28, 2022), https://www.childtrends.org/publications/state-level-data-for-understanding-child-welfare-in-the-united-states. Original sourcing as analyzed by Child Trends comes from “Dataset #255, AFCARS Foster Care FY2020,” The Administration on Children, Youth and Families, and from the National Data Archive on Child Abuse and Neglect and represents Fiscal Year 2020 reporting period. 
Of note: As of December 2022, 13,372 children were in foster care in Missouri. "Caseload Counter," Missouri Department of Social Services, https://dss.mo.gov/mis/clcounter/. Child Trends data is used throughout this testimony to compare to national averages.] 

· Children spend an average 18.9 months in foster care (21-month national average).[footnoteRef:3] Updated 2021 state data finds children exiting care spent an average 24.5 months in care — with 40% of children in care longer than two years.[footnoteRef:4] [3:  Williams.]  [4:  "Missouri Children’s Division Annual Report 2021," Table 20, Missouri Department of Social Services, https://dss.mo.gov/re/csar.htm. ] 

· The rate of children achieving permanency within 12 months falls below the national standard,[footnoteRef:5] and more than 15% of children will reenter foster care.[footnoteRef:6] [5:  “Child And Family Services Reviews, Statewide Assessment Instrument,” Administration for Children and Families (2017), https://dss.mo.gov/cd/cfsr/statewide-assessment.pdf. ]  [6:  Child Welfare Outcomes: Missouri,” Administration for Children and Families (2020), https://cwoutcomes.acf.hhs.gov/cwodatasite/pdf/missouri.html. ] 

· A majority of Missouri children experience placement disruptions.
· The percentage of children experiencing multiple placements is above the national average. Specifically, over one-quarter (27%) of children experienced four or more foster care placements.[footnoteRef:7]  [7:  Sarah Catherine Williams, “State-level Data for Understanding Child Welfare in the United States,” Child Trends (February 28, 2022), https://www.childtrends.org/publications/state-level-data-for-understanding-child-welfare-in-the-united-states.] 

· Nearly 600 youth aged out of foster care, and an additional 855 were at risk of entering adulthood without a permanent family.
· Many Missouri children languish while waiting for adoption.
· The 1,652 children adopted from foster care waited,[footnoteRef:8] on average, 31.3 months before adoption (just below the 32.2 month national average).[footnoteRef:9] [8:  In FY 2021, 1,513 children were adopted. "Quick Facts About Missouri Department of Social Services," Missouri Department of Social Services, https://dss.mo.gov/mis/cqfacts/. See footnote 1.]  [9:  Sarah Catherine Williams, “State-level Data for Understanding Child Welfare in the United States,” Child Trends (February 28, 2022), https://www.childtrends.org/publications/state-level-data-for-understanding-child-welfare-in-the-united-states.] 

· Still, 2,583 children were waiting to be adopted from foster care, having already spent an average 34.7 months in care (above the 32.7-month national average).[footnoteRef:10] [10:  Ibid. As of December 2022, 2,279 children were waiting to be adopted. “Children’s Division Management Report,” Table 23, Missouri Department of Social Services, https://dss.mo.gov/re/csmr.htm. See footnote 1.] 

The current system fails Missouri children. Neither the best interests of the child nor the desires of the child are adequately advocated for in Missouri courts.
Currently, Missouri’s judges appoint attorneys to serve as guardians ad litem (GAL) in child abuse and neglect proceedings.[footnoteRef:11] GALs must, “appear for and represent” the child,”[footnoteRef:12] and, “the appointing judge shall require the guardian ad litem to faithfully discharge such guardian ad litem's duties, and upon failure to do so shall discharge such guardian ad litem and appoint another.”[footnoteRef:13] Duties, according to the Missouri Supreme Court standards for GALs, are to gather factual information and participate in proceedings for the purposes of the best interest of the child. The GAL “(1) must recommend only what is in the best interests of the child on each issue, and (2) must maintain an objectivity that preserves a clear focus on the child's best interests.”[footnoteRef:14] [11:  Mo. Rev. Stat. § 211.211; Mo. Rev. Stat. § 210.160.]  [12:  Mo. Rev. Stat. § 210.160(1).]  [13:  Mo. Rev. Stat. § 210.160(4); Mo. Rev. Stat. § 210.160(7): “Any person appointed to perform guardian ad litem duties shall have completed a training program in permanency planning and shall advocate for timely court hearings whenever possible to attain permanency for a child as expeditiously as possible to reduce the effects that prolonged foster care may have on a child.”]  [14:  Mo. R. Prac. P. Juv. Ct. & Fam. Ct. 129 app C.] 

The GAL’s main objective is to collect information and share it with the judge with the goal of promoting what the GAL believes to be in the child’s best interest. This is distinct from a lawyer whose role is to establish an attorney-client relationship with the child, provide legal counsel to the child, and then give the child a genuine voice in the proceeding by advocating for the child’s desired goals and outcomes. As the court comments state: “The roles of a guardian ad litem and a lawyer for the child are different and must be clearly distinguished.”[footnoteRef:15]  [15:  Mo. R. Prac. P. Juv. Ct. & Fam. Ct. 129 app C.] 

GALs do not have an attorney-client relationship with children in child abuse and neglect cases. GALs owe children no duty of loyalty, and they have no obligation to advocate for the children’s legal rights. Many judges, lawyers, and stakeholders agree that best practice in juvenile courts require that child victims have client-directed legal representation.[footnoteRef:16]   [16:  Notable supporters of high-quality legal representation include the American Bar Association and the National Council of Juvenile and Family Court Judges.
“Family Justice Initiative,” American Bar Association, https://www.americanbar.org/groups/public_interest/child_law/project-areas/family-justice-initiative/; “Enhanced Resource Guidelines,” National Council of Juvenile and Family Court Judges, https://www.ncjfcj.org/publications/enhanced-resource-guidelines/.] 


The Solution
Currently, children have no affirmative right to counsel in Missouri. Our solution requires the appointment of a client-directed attorney for every child prior to the filing of child abuse and neglect cases through permanency.
These proceedings are typically initiated when a child is alleged to be abandoned, abused, or neglected, and the state may seek to remove the child from the home and place them in foster care or with other relatives. An attorney can help ensure that the child's rights and interests are protected throughout the process and that the child's needs are considered in any decisions made about their care and placement. Additionally, an attorney can provide a child with advice and guidance during the proceedings, which is important as children are less likely to fully understand the legal proceedings and defend themselves in the same manner as adults. 
Funding
Guaranteeing children attorney representation is a fundamental responsibility of the state and a worthy, cost-effective investment. Currently, Missouri GALs are funded by counties.[footnoteRef:17] Each county’s Family Services and Justice Fund shall “be expended for the benefit of litigants and recipients of services in the family court, with priority given to services such as guardians ad litem.”[footnoteRef:18] Further, court costs are paid by the counties in termination of parental rights proceedings, except that the court may require the agency or person having or receiving legal or actual custody to pay the costs.”[footnoteRef:19]  [17:  Mo. Rev. Stat. § 211.393: Local juvenile courts “shall provide a proposed budget to the county commission each year. The budget shall contain a separate section specifying all funds to be expended in the juvenile court. Such funding may be used for contractual costs for…guardians ad litem.”
Mo. Rev. Stat. § 210.160(5): A GAL appointed in child abuse and neglect proceedings “may be awarded a reasonable fee for such services to be set by the court. The court, in its discretion, may award such fees as a judgment to be paid by any party to the proceedings or from public funds.”
Mo. R. Prac. P. Juv. Ct. & Fam. Ct. 115.02: “In any proceeding under subsection 1 of section 211.031, RSMo, where counsel is appointed for the juvenile, the court may assess a reasonable attorney fee and any reasonable and necessary expenses of counsel as costs. In the discretion of the court, such costs may be adjudged against the parents, guardian or custodian of the juvenile, the informing witness as provided by law, or as otherwise provided by law.”]  [18:  Mo. Rev. Stat. § 488.2300.]  [19:  Mo. Rev. Stat. § 211.462(4).] 

In short, funds are already allocated at the county level for “services such as GALs” in child abuse and neglect cases. 
The only difference we are discussing is appointing an attorney in the first instance instead of a GAL. The same funding available for GALs can be spent to fund attorneys for children in care, who in most cases will fulfill the duties owed to the child. As a result, the practice of appointing a GAL in child abuse and neglect cases will occur less frequently. 
Further, federal matching funds through Title IV-E of the Social Security Act help pay the costs of attorneys representing certain children and their parents in child welfare legal proceedings.[footnoteRef:20] A federal information memorandum, Utilizing Title IV-E Funding to Support High-Quality Legal Representation and Promote Child and Family Well-Being, explains how Title IV-E agencies can claim federal financial participation (FFP) for administrative costs of independent legal representation provided by attorneys representing children in Title IV-E foster care, children who are candidates for Title IV-E foster care, and their parents for “preparation for and participation in judicial determinations” in all stages of foster care legal proceedings.  See Appendix A. [20:  “Title IV-E Reimbursement for Lawyers Representing Children, Parents, and Pre-Petition Prevention Opportunities,” National Center for State Courts, https://www.ncsc.org/__data/assets/pdf_file/0027/79524/Title-IV-E-Reimbursement.pdf; “Title IV-E Funding for Legal Representation,” National Association of Counsel for Children, https://www.naccchildlaw.org/page/TitleIVforLegalRepresentation; "Utilizing Title IV-E Funding to Support High-Quality Legal Representation and Promote Child and Family Well-Being," The Office of the Administration for Children and Families (January 20, 2021), https://www.acf.hhs.gov/cb/policy-guidance/im-21-06. ] 

Also, federal funds are available for representation in child abuse and neglect proceedings. This includes competitive grants to nonprofits and courts and pass-through funds to states and local governments. See Appendix B for grant opportunities.
Will appointing counsel for children in foster care cases violate the federal Child Abuse, Prevention, and Treatment Act (CAPTA)?[footnoteRef:21] [21:  42 U.S. Code § 5106a via the Child Abuse Prevention and Treatment Act (CAPTA] 

	No. The federal government considers appointed, client-directed lawyers to satisfy CAPTA.[footnoteRef:22] Numerous states appoint a client-directed lawyer and not a GAL. They all remain eligible to draw down Title-IV funds. Further, no state has been found in violation of CAPTA for appointing client-directed counsel for children in foster care under CAPTA.  [22:  Child Welfare Information Gateway. (2021). Representation of children in child abuse and neglect proceedings. U.S. Department of Health and Human Services, Administration for Children and Families, Children's Bureau. https://www.childwelfare.gov/topics/ systemwide/laws-policies/statutes/ represent/ ] 

CAPTA sets the floor for child representation, and it permits states to go above and beyond the minimum requirements of a non-attorney GAL and to appoint client-directed counsel without violating federal law.
Why do children in foster care need attorneys?
A developing body of research shows that attorneys for children improve case outcomes for children in foster care and can save the state money.  These findings are notable:
· Children with counsel exit foster care for family up to 3.5 times faster.[footnoteRef:23]  [23:  Andrew E. Zinn and Jack Slowriver, “Expediting Permanency: Legal Representation for Foster Children in Palm Beach County,” Chapin Hall Center for Children at the University of Chicago (2008), https://search.issuelab.org/resource/expediting-permanency-legal-representation-for-foster-children-in-palm-beach-county.html.] 

· Represented children exited to any type of permanency at rates 1.4 and 1.6 times higher than comparison children.[footnoteRef:24]  [24:  Ibid.] 

· Most of this difference appears driven by higher rates of adoption (between 2.8 to 2.9) and long-term custody (between 1.7 to 3.5) as the permanency outcome compared to comparison children. Represented children were also slightly more likely to be reunified (up to 1.23 times higher than comparison).[footnoteRef:25]  [25:  Ibid.] 

· Children and parents with legal representation obtain better results than those who do not, including less time in foster care or group settings, shorter time to adoption or guardianship, and more successful reunifications. 
· Children represented by specially trained legal counsel were:[footnoteRef:26]  [26:  Natalece Washington, “Counsel for Kids Information Sheet,” National Association of Counsel for Children (2022), https://zmcc18.p3cdn1.secureserver.net/wp-content/uploads/2022/02/Counsel-for-Kids-Information-Sheet-2022.pdf.] 

· 40% more likely to leave foster care within six months;  
· 45% higher reunification rate with their biological parents;
· 30% reduction in the rate of placement moves; and 
· 65% reduction in the rate of unnecessary school moves. 
· Further, a cost-benefit analysis of a Washington program offering legal representation to dependent youth found a hypothetical cost savings of over $1.2 million, without accounting for potential cost savings outside of the child welfare system, such as in the educational, employment, health, or criminal justice domains.[footnoteRef:27] [27:  “Evaluation of the Washington State Dependent Child Legal Representation Program, 2021,” Washington State Center for Court Research (2021), https://www.courts.wa.gov/subsite/wsccr/docs/DCLR%20Report%202021.pdf.] 

· Children’s fundamental rights are at stake in Missouri’s child abuse and neglect proceedings. 
· Child abuse and neglect proceedings have the power to remove children from their homes, to determine with whom they reside and for how long, and to decide whether they will ever see their families again. And yet, in Missouri, every party in a child abuse and neglect case can be represented,[footnoteRef:28] except the most vulnerable party who needs it the most — the child.   [28:  Mo. Rev. Stat. § 211.211; Mo. Rev. Stat. § 210.109.] 

· Of note, the unique role of the Juvenile Office in Missouri’s family courts already undermines a child’s access to fair proceedings and a voice. Juvenile Officers add another powerful voice to proceedings by initiating and conducting legal action — despite being court employees themselves and holding no legal fidelity to the child, parents, or the Division. This structure raises separation of powers concerns,[footnoteRef:29] and federal oversight has found their decisions inconsistent with safety, permanency, and well-being goals.[footnoteRef:30] Clearly, children require high quality lawyers to ensure their rights and wishes are heard.  [29:  Josh Gupta-Kagan, “Where the Judiciary Prosecutes in Front of Itself: Missouri's Unconstitutional Juvenile Court Structure,” 2013, Missouri Law Review, https://scholarship.law.missouri.edu/mlr/vol78/iss4/10/.  ]  [30:  “Children and Family Services Reviews, Missouri Final Report,” Administration or Children and Families, 2017, https://www.acf.hhs.gov/sites/default/files/documents/cb/mo-cfsr-r3-final.pdf. See also the 2017 Program Improvement Plan, page 7; 211.351, 361, and 381; 211.401; 210.125; 211.444 and 447; “Missouri Juvenile Officer Performance Standards,” Missouri Courts, https://www.courts.mo.gov/page.jsp?id=1738. ] 

· Only client-directed counsel can zealously represent children. 
· Legal representation guarantees the child’s right to be heard and affords the best means of protecting the child’s fundamental rights.  Lawyers are obligated to file motions and pleadings advocating for the child’s legal rights.  Lawyers owe their clients duties of loyalty and zealous advocacy and are subject to state bar discipline. 

What if the child is very young? 
The best interest model presumes child incapacity and relies on the judgment of an adult to determine what the child needs. Our reform flips the presumption on its head. It presumes the child capable and relies on the attorney to determine the extent of incapacity. 
Attorneys are already accustomed, in a traditional attorney-client relationship to ethically representing clients with diminished capacity. Missouri Rules of Professional Conduct, Mo. R. Gov. Bar Jud. 4-1.14, states:
When a client's capacity to make adequately considered decisions in connection with a representation is diminished, whether because of minority, mental impairment, or for some other reason, the lawyer shall, as far as reasonably possible, maintain a normal client-lawyer relationship with the client.[footnoteRef:31] [31:  Mo. R. Gov. Bar Jud. 4-1.14(a).] 

When the lawyer reasonably believes that the client has diminished capacity; is at risk of substantial physical, financial or other harm unless action is taken; and cannot adequately act in the client's own interest, the lawyer may take reasonably necessary protective action, including consulting with individuals or entities that have the ability to take action to protect the client and, in appropriate cases, seeking the appointment of a next friend, guardian ad litem, conservator or guardian.[footnoteRef:32] [32:  Mo. R. Gov. Bar Jud. 4-1.14(b).] 

Children — like adults — have the right, and deserve the dignity, to voice their own opinions, concerns, and desires in their cases. Providing children with legal counsel is the only way to effectuate that right. Ultimately, it is the court’s responsibility to determine what is in a child’s best interest. A court might reject a child’s views for any number of reasons, but to refuse the child the opportunity to express their views, and have someone advocate for their wishes, is completely inconsistent with America’s guarantee of due process and a fair hearing.
Counsel for Children is Informed by Data and Experience
It is important to remember child welfare data informs our position.
· Children with legal representation are more likely to be adopted if they are unable to safely return home.[footnoteRef:33] [33:  Andrew E. Zinn and Jack Slowriver, “Expediting Permanency: Legal Representation for Foster Children in Palm Beach County,” Chapin Hall Center for Children at the University of Chicago (2008), https://search.issuelab.org/resource/expediting-permanency-legal-representation-for-foster-children-in-palm-beach-county.html; “Evaluation of the Washington State Dependent Child Legal Representation Program, 2021,” Washington State Center for Court Research (2021), https://www.courts.wa.gov/subsite/wsccr/docs/DCLR%20Report%202021.pdf; Britany Orlebeke et al., “Evaluation of the QIC-Child Rep Best Practices Model Training for Attorneys Representing Children in the Child Welfare System,” Chapin Hall at the University of Chicago (2016), https://www.chapinhall.org/wp-content/uploads/QIC-ChildRep_Chapin_Hall_Evaluation.pdf.] 

· Children have more visits with family and have better case outcomes.[footnoteRef:34]  [34:  Ibid.] 

· The Federal Children’s Bureau itself recommends high quality legal counsel for children in all states of child welfare proceedings, citing the strong academic literature.[footnoteRef:35] [35:  "IM-17-02: High Quality Legal Representation for All Parties in Child Welfare Proceedings,” Children’s Bureau (2017), https://www.acf.hhs.gov/cb/policy-guidance/im-17-02. ] 

· Youth frequently voice the need for high quality legal counsel. For instance, a council of foster care youth and alumni highlight this need: "High quality legal representation is important and necessary to ensure young people’s rights are protected and they have access to all appropriate resources. It can be daunting and intimidating for a young person in foster care to be at the table where decisions are being made about their life, especially without their own legal representative at the table."[footnoteRef:36] [36:  "A Historic Opportunity to Reform the Child Welfare System: Youth & Alumni Priorities on Older Youth Successful Transition to Adulthood," National Policy Counsel (2020), https://www.nationalpolicycouncil.org/sites/default/files/docs/blogs/_Older%20Youth%20Successful%20Transition%20to%20Adulthood.pdf. ] 

In 2021, in my home state of Arizona, the Center backed a bill, like this one, that provided an attorney to every child in foster care. The bill passed unanimously and was signed into law by the Governor. There was discussion, of course, but every lawmaker agreed abused children need access to justice. In fact, they deserve it. And Missouri children in the foster system are no different. They deserve justice and a fighting chance for a safe home, a loving family, and a bright future.
Thank you for your time and for your consideration. It is a privilege to address you on such an important topic, and I look forward to answering any questions you may have.
###



thecenterforchildren.org  |  3900 East Camelback Road, Suite 300, Phoenix, AZ 85018  |  602.710.1135
image1.png
o

CENTER FOR THE RIGHTS
OF ABUSED CHILDREN




